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The underlying idea of this study is to argue that looking deep into the history of copyright development will provide an 
understanding of contemporary technologies, in particular the latest revolutions in the digital market. Therefore, the subject 
of this analysis are the events and historical discussions that took place before shaping the contemporary copyright law’s 
institutions and that were related to the first normative acts pertaining to its structure. The first part presents a historical 
analysis of the institution of copyright, the disputes surrounding the formation and development of thinking about copyright 
as an independent institution, and then answers the question of the artefactuality of copyright, particularly from the 
perspective of authorship, the work, and the combination of these two essentials of the copyright’s system. This will be 
contrasted with the recently discussed issue of the legal valuation of tokens and their relevance to copyright. 
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Introduction 
Copyright law is not a modern concept. Although 

we might dispute the origins of the copyright law and 
the historical impact of the first copyright statutes on 
the current shape of the normative framework1 a 
common denominator for each and every study 
remains the same: the concept of a work. It has been 
the first manuscripts, books, and graphics that sparked 
historical, and consequently normative, evolution into 
contemporary model of protection. Despite our 
greatest efforts, however, it is relatively difficult to 
describe or to doubtlessly identify what constitutes the 
subject of such protection. By referring to the 
originality requirement, we usually look for most 
neutral phrases or words to paraphrase statutory 
definitions, at the same time avoiding a clear answer. 
The task is even more complicated compared to 
modern technologies, in particular the recent increase 
in popularity of nonfungible tokens that challenge the 
description of the subject matter of the copyright as a 
non-rivalrous good. Moreover, having considered 
contemporary research in cognitive studies, one 
should ask if it is even possible to identify the subject 
matter of copyright. The answer to these doubts and 
concerns might be hidden in the historical evolution 
of the subject matter of copyright law: the notion of a 
work and its artefactual nature. In this paper, I will 
analyze the events and historical discussions that took 

place before shaping the contemporary copyright 
law’s institutions and that were related to the first 
normative acts pertaining to its structure. The reason I 
refer to the historical periods before the first 
normative acts is simple: I assume that at that point of 
time when a notion of work was identifiable, the very 
first theoretical concepts and dogmatic constructions 
have been developed that might be present (or at least 
easily reachable) today. Moreover, the concept of the 
study is based on the idea that if we compare the 
historical origins of a concept of copyright subject 
matter, we might be able to identify our past solutions 
that might serve as an answer to modern challenges. 
For obvious reasons, I decided to limit the scope of 
presentation to only these periods of time that could 
provide some guidelines to the question of artefact or 
tokenization of the subject matter of a copyright. For 
the sake of an argument I also decided to divide the 
presentation into four parts: (1) the pre-normative 
period, i.e. the pre-technological period until the early 
stages of the development of printing techniques, 
focused on presenting a pre-legal status of a 
protection of authors that laid foundations of future 
copyright law; then (2) the three historical attempts to 
find an appropriate solution to identify and to describe 
the subject matter of protection, illustrated by the 
examples of French, British and Prussian battles of 
booksellers, falling at the time of intensifying 
competition in the bookselling market, the common 
point of which was to derive the philosophical and 
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axiological foundations of an independent artefact  
(a work). The third part (3) focuses on the question  
of artefactuality, presenting a summary of historical 
attempts, theirs philosophical and normative 
differences and similarities with regard to the subject 
matter of copyright law. To illustrate the difficulties 
with the results of the historical development of 
copyright law, this part also takes into account 
cognitive science research, identifying the causes  
for contemporary problems of subjectivism and 
relativism of the subject matter of copyright. Finally, 
the study is juxtaposed against the backdrop of (4)  
the contemporary process of tokenization and 
serviceization of copyright lawand its impact on our 
contemporary notion of a work.  

The aim of this study is to answer the following 
questions: How shall we define (conceptually) 
copyright subject matter? How has its notion evolved 
over centuries? Do the historical assumptions 
regarding copyright subject matter still influence our 
contemporary understandings? If we regard the 
historical definitions of copyright subject matter 
against the backdrop of cognitive sciences and 
modern technologies, shall we then reevaluate the 
whole system or just the concept of a work? This 
study is subject to two types of risks. Firstly, I assume 
that the presentation of the discussion, development, 
and other historical backgrounds that led to the 
attempt to create the copyright concept may draw 
attention to the issue of how the intellectual property 
was classified as the subject matter of the then 
copyright2. In particular, it seems to me that the 
analysis of what was meant by the concept of a work 
in the legal system should not differ from the sources 
of its creation, which, in turn, may refer to the long-
lasting legal and cultural legacy, reaching (as I will 
point out in a moment) to ancient times. However, 
this assumption is subject to additional risk, as the 
period of historical development of the concept of a 
work falls on times technologically, socially, and 
culturally different from the contemporary times. I 
will take this risk into account in my subsequent 
deliberations. Secondly, for the purposes of my 
discussion, I assume a certain simplification: referring 
to the discussion of historical figures, I qualify them 
as referring to the need to introduce a system of 
copyright law or any other normative model that 
would guarantee the protection of intellectual 
property in the form (result) of works, despite the fact 
that the concept of “copyright law" as such may not 
have existed at that time. Analyzing the pre-writing 

times, in which there was no possibility for the legal 
and philosophical thoughts to have been created, such 
a simplification seems justified to me, although it may 
be subject to the risk of falsifying the meaning of 
some statements. To eliminate (or at least reduce) this 
danger, I will exercise some caution for the purposes 
of proper assessment3. 
 

Pre-Normative Times: Is there any Autonomous 
Object at all? 

Although the roots of the concept of intangible 
objects date back to the times of Roman law, the 
concept of a work and the role of an author’s figure 
was initially based on the system of social 
conventions and cultural conditions rather than 
normative rules4. The early attempts of protection 
were thus not concentrated on an abstract object, 
intangible good as such, but rather on a convention, 
despite the fairly broad social respect shown to the 
spoken word at those times5. For instance, only with 
the gradual evolution of culture and artistic 
(entertainment) activities the attention of the ancient 
Greeks began to focus on the person of an author as a 
person who seeks exclusive protection, rather than on 
a result of such an activity as such6. A similar 
approach can be observed in relation to the early 
Chinese culture and to the beginnings of Confucian 
ideas that, although we have noticed and identified a 
concept of creativity, however, did not grant it a 
separate ontological status7. The concept of an 
intangible object as an autonomous artefact began to 
emerge at the late stage of the historical development 
of ancient Greece and in the Roman Empire times. 
Initially, in relation to plagiarism of someone else's 
works8, then as the author's right to decide on the 
publication of a work9. However, it was still 
understood as a personal prerogative of the author, 
and rather not as a positive right that derives from an 
intangible object10. Interestingly, the Roman law 
recognised a distinction between res corporales and 
res incorporales, which intuitively might relate to 
intellectual goods. The res incorporales was 
commonly discussed in Roman literature even before 
the second century BC, however, only in the Institutes 
of Gaius it was presented in opposition to tangible 
objects11 Interestingly, it did not relate to results of 
human intellect.  

Another attempt to address the intellectual good 
might be found in Ulpian's commentary, which refers 
to the distinction between possession of inheritance 
and possession of things. The commentary indicates 
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that it is one thing to have the right (to inheritance - 
iura), and to have a tangible object (corpora) is quite 
another. Such an approach was dominant later among 
the Roman jurists, so the definition of the concept of 
an intangible object was in fact avoided in favour of 
replacing it with the construction of a right (which is 
as such intangible as well). In other words, the need 
for intangibles has already been noticed in antiquity; 
however, no attempt was made to define it, and even 
if it somehow emerged, it was not related to the result 
of the author's activity as well. As far as the study 
shows, the first emergence of a separate positive 
rights with regard to an intangible works appeared 
only at the stage of reception of the Roman law12. 

A similar tendency is shown on an example of the 
discussion regarding the protection of works in the 
early Jewish culture. The original assertion was a 
profound and customary respect for someone else's 
works; however, even if it somehow addresses the 
intellectual good, the object of such a ‘protection’ is 
not a result of human labour (cheftza). Instead, it was 
based on a paradigm of a desired, ethical behaviour of 
third parties against a person of interest, author 
(gavra). In case the behavior did not meet the ethical 
standards, a sanction followed. This is confirmed by 
the first Talmudic interpretations: Isaiah Ben 
Avraham Ha-Levi Horowitz (SheneiLuhot Ha-Brit, 
1649) was to repeat that robbing a man of his ideas is 
worse than robbing him of money13, but the sanction 
was justified with regard to a person that was robbed 
but not due to the fact that a work was plagiarised14. 
In later stages, regulations were created to protect the 
publisher from property losses related to the 
publication of a printed book15. It seems that the 
manifestation of this tendency was also the sanction 
which has normally been applied in the case of 
publications which did not comply with the orthodox 
view of religious matters, which was to serve as 
symbolic or performative protection against 
unauthorized copying of works in Jewish culture. 

In sum, the protection of authorship, according to 
the research, was reduced to the problem of 
maintaining an appropriate moral and ethical 
threshold. Even if there was a reference to - 
contemporarily understood - authorship, it was still 
understood as a personal prerogative of the author, 
and rather not a positive right that derives from an 
intangible object16. The reason for that was probably 
the fact that works as such did not have enough 
economic significance at that time17. 

This is consistent with a general observation of the 
historical development of copyright law if compared 
with technological progress and economic changes. 
Although the printing technique has been available 
much earlier18, it was only the development of culture 
and market that enabled the creation of the first 
private publishing houses (in the 13th century), and as 
a consequence, the importance of securing the 
reimbursement of printing costs has increased. The 
very first attempt was based on the concept that public 
information about sanctions (i.e. pain of prosecution) 
would be an appropriate measure to fight against 
reprints and plagiarism19. The inefficiency of such an 
approach led to the creation of the first paralegal 
solutions, however, most of them were focused on the 
protection of the interests of publishers, and not 
necessarily on the protection of works as such. For 
example, in the early Arabic culture, one can find 
certain institutions that allow for the social 
condemnation of plagiarism, although neither the 
Koran nor the Sunnah treats intangibles as the object 
of the author's private property20. Also, in the Islamic 
legal doctrine of the 12th century a distinction was 
made between concepts of an ownership to both 
physical and ideal objects21. None of them, however, 
evolved into a concept of authorship and disputes 
about the possibility of introducing private protection 
of intellectual property under Islamic law are still 
present today22. 

An interesting example is from the early Jewish 
legal doctrine is an attempt to protect intangibles in 
the form of musical works23. It was, however, rooted 
in social and religious conventions, rather than in 
legal institutions24. In case of a plagiarism, a specific 
sanction was applied (a particular performance 
required)25 however, under the condition that a 
plagiarised musical work caused an infringement of 
financial interests of author26. The then model was 
thus similar rather to a contemporary protection 
against unfair competition than to an ownership of an 
intellectual work.  
 

Three Attempts to Find Them all: How shall we 
Identify an Autonomous Object? 

The discussion of intangibles arose again in the 
modern era. The invention of printing is generally 
indicated as a turning point, although the possibility 
of mechanical reproduction of text existed much 
earlier. This is also confirmed by Konrad Gliściński, 
who analysed the historical legal development of 
Central Europe. He noted that only the development 
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of the publishing market and competition in terms of 
consumer networks resulted in requesting the rulers to 
issue appropriate privileges of exclusive right to print 
a work27. Although the first such acts were created, 
they still, however, circumvented the question of 
subject matter (as a result of human intellect) and 
focused on a different artifacts or interests. For 
instance, in the territory of the then Venetian 
Republic, where the first such acts were issued, the 
monopoly granted to publishers referred to the 
printing techniques used by rightholders, thus the 
monopolies were rather a manifestation of contemporary 
understood industrial property law, and not copyright 
law28. Moreover, the issue of privileges focused on 
determining the manner, territory, and validity of such 
a decree, but did not necessarily address the problem 
of defining the subject matter of protection (an 
intellectual good).  

The abstraction process has started with the first 
booksellers disputes, well known in the British, 
French and German literature. The adopted Statutes of 
Anne did not reduce the tensions between British, 
Irish and Scottish publishers at that time: in the case 
of publications printed in England, they were almost 
immediately copied in the north of the country and 
published under a slightly changed title by another 
publisher29. In two cases: Tonson v. Collins and 
Millar v Taylor the tendency appears for the evolution 
of the discourse from recognizing that there is such an 
issue as a work, to a discussion of whether it is 
different from the material medium on which it was 
made available. For example, in the Tonson case, 
lawyers representing both parties (Blackstone and 
Yates) took opposite views as to whether intellectual 
property could be distinguished from the medium on 
which it was recorded. One of them argued that 
treating the subject matter of copyright as an 
intangible subject to protection would, in fact, mean 
protecting the "sentiment of the author”30. Also, the 
demarcating elements for any object belonging to the 
reality that would justify granting it a separate legal 
status may be the following: the possibility of 
possession and the ability to distinguish oneself 
(indicia). None of them refers to a work31. His 
opponent claimed that the physical medium on which 
an intangible object is made available is only a side 
effect of the dissemination of the work. The 
requirement that the work should be capable of being 
perceived by the sense of touch or sight indicates that 
the concept of intangible good and physical object 
that makes it available to the public are confused; 

however, both of them may be the object of 
ownership of two different persons. In comparison to 
the pre-normative period, at this stage of historical 
development it is not the ontological status of an 
intellectual goods that is challenged, but the criteria 
that shall be applied to identify it as autonomous 
artifact and to distinguish it from the already existing 
ones. In the Millar v Taylor case, the parties argued 
with regard to the possibility of recognising monopoly 
rights regardless of the validity of royal privileges. In 
the final decision, the court held that the subject 
matter of copyright takes on an intangible form (as an 
ideal object, being a set of intellectual concepts which 
are communicated through words, sentences and 
forms of expression) and is detached from the 
medium on which it is made available. It was also 
emphasised that such an intangible form of the work 
cannot be physically violated, but in the case of 
unauthorized reproduction of its essence, i.e. the 
intangible form, its content.  

As Niels van Dijk and Konrad Gliściński point out, 
a similar discussion to the one that took place in Great 
Britain was carried out between the publishers of the 
Paris Guild of Publishers and some authors, 
independent Paris publishers and publishers from 
outside Paris. The successively introduced legal 
regulations based on a system of privileges and 
exclusivity granted to certain booksellers for an 
appropriate period of time did not reduce the growing 
tension32.  

However, contrary to the situation in Great Britain, 
France was dominated by a slightly different approach 
towards who the author is, what is his work, and what 
is the relationship between him and the audience. 
According to Laurent Pfister, as early as 1583, in 
judicial proceedings that questioned the printing 
privilege granted in relation to the code of canon law 
"Corpus iuriscanonici", Simon Marion, the 
representative of booksellers in Paris, argued that the 
work cannot be conceptually reduced to a physical 
object, because it is at the same time a "spiritual 
object" and, consequently, it cannot be the subject 
matter of an exclusive privilege. The Royal Council 
deciding in this case supported this opinion. The 
distinction between a physical object and an 
intangible object was also repeated in the comments 
on legal acts from that period33. Pfister, in his 
analysis, points to the views expressed at that time, 
according to which the rights to the result of the 
author's creative work belong to the author, but she 
should return the value of the materials used to 
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present her work to the owners. According to this 
approach, the author of the book is fully entitled to 
decide on the future of the manuscript34. Therefore, 
such an approach focuses in particular on the person 
of the creator. 

Opponents of the copyright monopoly in France 
argued, on the other hand, that since the development 
of the printing press, there has been no natural right 
that would justify the individual to make exclusive 
independent decisions on behalf of the whole 
society35. In this approach, the concept of a work is 
understood not as a result of creative activity or a 
result of an effort made by the author, but as a 
common good, to which both the author and the 
society should have equal access and decision-making 
powers36. The idea that guides the author is the act of 
creation understood as the need to educate, promote 
creator's concepts, set certain trends in the society, 
and not the financial interests. Since the aim of the 
author is to spread her own views, participate in 
discourse, or educate the society, therefore, at the time 
of communicating the author's thoughts, she pays her 
debt to the community whose cultural goods she took 
advantage of. Only in exchange for this "contribution" 
does she obtain an exclusive right, and the role of the 
legislative is to reduce the monopoly granted37, which 
will balance this temporarily granted privilege38. 

What distinguished the British and French dispute 
is thus not only the matter of identification of 
autonomous good (as intellectual creation), but also 
the role of author and the society. When the British 
jurisprudence mostly focused on distinguishing 
between two artifacts (which alone may have evolved 
into a construction of infringement based on a concept 
of substantial similarity), the French debates 
circulated towards a question of personal privileges of 
the author and the function of an intellectual good for 
the society. Two relevant conclusions might be drawn 
from this analysis. Firstly, having adopted the French 
approach with author’s key-role, a work might be 
regarded as a derived from the person of creator. It 
not only justifies a complex system of moral rights, 
but also may serve as a justification for identification 
strategy: a work is an artifact that derives from the 
person of its creator. There is no need to describe or 
investigate the structure or internal features of a work 
itself, whenever it is authorized by its author. 
Secondly, should we, however, consider a key-role of 
the society, like French opponents of monopolies 
argued, a work might be considered as a result of a 
social contract: the society allows for a certain scope 

of a monopoly in exchange for a certain amount of 
access to work. Such an approach has already been 
debated in the contemporary literature of copyright 
law39.  

Although the tendencies related to the judicial 
enforcement of printing prerogatives were not absent 
in other European countries40, the discussion which 
took place in Prussia draws attention due to the 
particular focus on the normative structure of such 
rights. It is worth noting that in the case of Prussia, 
the effectiveness of the legal enforcement depended 
on the province in which the protection was sought, 
the point in time (unfavorable time for the 
effectiveness of the rights was supposed to be the 
Thirty Years' War), as well as on whether specific 
regulations concerning printing privileges were in 
force in a particular region. All these historical 
differences of the Kingdom of Prussia, together with 
the deeply rooted tradition of Roman law reception, 
led to the emergence of some distinctive discourses of 
copyright law regarding the normativisation of 
intellectual property.  

The difference of the Prussian discourse can also 
be explained in such a way that in the initial phase of 
historical development there was no need to "extract" 
intellectual property as autonomous concept; it was 
enough to refer to ownership structures, and these, in 
turn, required the existence of a physical object41. The 
comparison of reprint to "spiritual theft" appears only 
when mentioned by Augustin von Leyser, who, 
interestingly, argued that the reprint of the book is 
plagiarism and as such should be subject to criminal 
liability as fraud or misrepresentation by creating a 
counterfeit of a real work42.  

Over time, more and more extensive attempts were 
undertaken to interpret ("deduct")43 the exclusive right 
of the publisher in relation to the book edition 
("derivatives Verlagseigentum"), using a known 
construction for the property right44.It forced the 
adoption of the physical object as the subject of an 
exclusive right: The source of the publisher's right 
was derived from the acquisition of the first work’s 
manuscript by the author. At this point, according to 
the assumption, the publisher bears the first 
investment expenditures aimed at publication of a 
work and it should therefore be justified to guarantee 
a certain possibility of obtaining reimbursement of 
these costs45. In this case, it was not about 
"intellectual property" (geistigesEigentum), but about 
"author's property" strictly identified with the right to 
a tangible object, and not to an intellectual good46. 
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The "dependence" of this particular form of the 
publisher's property seems therefore only a certain 
rhetorical device, because it does not affect the legal 
situation of the author herself or the scope of the right 
granted to the publisher; it is used only as an 
argument for the "legitimacy" or "compliance with 
natural law" of the right thus transferred (or rather: 
granted) to the publisher.It emphasizes the continuity 
of transactions, according to supporters of this 
theory47.From a dogmatic and legal point of view, this 
concept does not seem to confront the contemporary 
doubts that can be raised in relation to it48.One of the 
critics of this concept, Johann Stephan Pütter, 
questioned the reasonableness of implementing an 
additional "derivative right" that excludes an author49. 
Similarly, to our contemporary understanding, Pütter 
claimed that the work should be treated as a result of 
human effort and this should be the basis for creating 
an appropriate legal structure50, however, his opinion 
was not popular at that time. To justify the sanctions 
in cases of illegal reprinting, he argued that reprinting 
of published works is unacceptable from the point of 
view of the "nature of things" and the general 
principles of law, in particular, due to the reception of 
Roman law and canon law, and this applies only to 
newly published works because in this case the 
publishers bear a particularly high risk associated with 
the first public distribution of the work51.  

The period of dominance of the publisher's 
derivative right ended with the dispute concerning the 
writer Christoph M. Wieland's works between the 
publisher of the artist's initial works and the publisher 
with whom the writer concluded a contract for the 
publication of "collected works”52. The original 
contractor claimed that a publication of collection of 
works series infringes his exclusive rights to a 
physical object as a "subject matter of law" to which 
the publisher should have an unlimited and eternal 
right of ownership53. His opponent claimed that 
collective works should be treated as completely 
different objects to which the author has all rights, not 
the publishing house54. In the final decision, the new 
publisher was supported, as it was pointed out that the 
collected works constitute a completely different 
object not covered by the original publishing 
agreement. In the Court's opinion, the author is 
originally entitled to decide about such a work, and 
the original publisher may only be entitled to certain 
claims for damages against the author if the 
conclusion of a second contract with a competitive 
entity was expressly prohibited in the original 

agreement55. Since the decision, the subsequent 
Prussian literature supported the view that it is the 
author who shall be originally entitled to decide about 
the work and any rights of the publisher to the work 
result merely from explicit contractual provisions56. 
Over time, a theoretical concept has been developed, 
recognizing the subject matter of intellectual property 
as a separate subject matter of law57 According to this 
approach, granting exclusive rights is justified if a 
work results from the personal nature of man; it was 
created as a result of the action of human's own 
forces; the was no property over a physical object that 
implements the intellectual good (fixation); or there 
was a transfer of ownership of such an object, in 
accordance with the principles of the law of 
obligations58. Therefore, the dominant theory in 
Prussia (after the Gräff-Göschen dispute over 
Wieland’s works) was strongly influenced by Locke’s 
philosophy59 and included the possibility of 
recognizing an intangible object as an autonomous 
object60. Interestingly, with regard to the contractual 
relationship between the author and the publisher, it 
was argued that it should not be permissible to 
completely transfer ownership of "thoughts", because 
"the thoughts of one man will never belong to 
another; he can only use them and benefit from 
them”61. This example shows the proposal of a 
normative construction discussed at that time, in 
which the subject matter of the law is the subject 
matter of intellectual property, understood as broadly 
as possible (as a "product of thought"), and in relation 
to which the content of the law is limited to the 
possibility of deciding on the exploitation of the work, 
including the type, form and scope of possible 
publication, and is subject to individual protection 
against reprinting62.  

Finally, there is one more interesting development 
in copyright history in Prussia that is worth 
mentioning in the contemporary context. Unlike other 
authors, Friedrich G. Klopstock published his work 
'Die deutsche Gelehrtenrepublik' himself, without the 
publisher as intermediary, and this project served as 
an example of his suggestion of an 'author 
subscription' model63. As an author, Klopstock 
published subsequent parts of his work independently, 
sending them directly to his subscribers, for a 
specified fee due periodically64. As he stated, his aim 
would be to check whether it was possible for the 
author to remain the actual owner of his work, 
avoiding entrusting the publication to the publisher. 
The idea behind Klopstock's subscription model was 



J INTELLEC PROP RIGHTS, JULY 2025 
 

 

472

to ensure that authors would be rewarded for their 
work and the audience interested in a particular work 
would receive it directly from its author65. Initially, 
the model achieved a huge financial success, which 
was followed by more and more renowned authors, 
but over time, the increasing market prices, the 
popularity of reprinting, and the growing criticism 
from publishers led to its gradual withdrawal from the 
market. However, above all, Klopstock's concept was 
one of the first steps toward author emancipation, an 
interesting opposite to previous publishing policies 
that completely ignored the role of authors. The 
subscription model completely reversed this situation, 
depriving publishers of their role as intermediaries. 
Irrespectively of the outcome, it ought to be noted, 
however, that one of the reasons why the subscription 
model failed at that time was the unresolved issue of 
the subject matter. The Klopstock concept ignored the 
issue, due to the focus on building up and maintaining 
the relationship between the author and the audience 
(alone it could be considered as a the then form of 
patronage). Embedding the concept of subscription  
in a context in which the dominant and lobbied 
solution were publishers' property rights, it should be 
remembered, however, that it pointed out a different 
party as a rightholder but it did not solve the problems 
of plagiarism, piracy, or unauthorized distribution of 
published books. The insufficient specification of the 
subject matter of the law did not allow to fight against 
unauthorized reprinting nor did it address the problem 
of plagiarism or counterfeits. In summary, compared 
to the concept of the publisher’s derivative right, 
which had a certain established status and allowed the 
foreseeable application of certain (although unstable) 
protective rules, the subscription model turned out to 
be paradoxically less satisfactory and safe for the 
authors themselves. 
 
The Question of Artefactuality 

The above-mentioned tendencies led to a 
contemporary known petrification of the copyright’s 
subject matter aimed at, firstly, recognizing the 
intellectual good as a separate artefact, and, secondly, 
granting specific exclusive rights in relation to it. 
Three conclusions may be drawn from the historical 
analysis above. First, the concepts justifying the 
recognition of the subject matter of copyright oscillate 
around Locke's theory as well as in the context  
of intensifying competition and strengthening 
technological business models. Irrespective of 
jurisdiction and historic legal traditions, at some 

point, the debates finalized in an identification of a 
protected subject matter as an intangible artifact. It is 
noteworthy, however, that even if at the same time 
Locke's theory and capitalist approaches gradually 
dominated the discourses, arguments in favor of 
society’s extensive access to intellectual goods were 
also present in the debates.  

Secondly, there has been a multiplicity of legal 
attempts to protect the interests of the authors. Starting 
from the first social and religious conventions, or the 
search for justification in a certain moral system (ancient 
Greece, Rome), through the protection over a specific 
group of interests or situations (Jewish law), protection 
on the basis of issued edicts and privileges (modern era), 
to the introduction of statutory regulations, the 
development of basic concepts of copyright evolved 
depending on how social awareness changed, what 
degree of economic and technological development was 
achieved and in what system the protection of the  
author was applied. Also, the more economically 
developed region was and the more competition in the 
publishing market intensified, the more pressure  
was applied by the publishing community to make  
certain changes and to implement regulations  
that allow effective enforcement of sanctions for 
“infringements”66. On one hand, we may argue that the 
early development of copyright law was a consequence 
of a split of economic and legal evolution; on the other, 
however, without a normative protection there had 
already been a multitude of attempts to protect authors, 
but certainly not publishers. Interestingly, the early 
‘copyright’ protection also took a form far different from 
what it has in our contemporary system (e.g. as a 
protection of interests or situations), and even avoided 
defining its subject matter. The subject matter question 
appears much later than the first attempts to systematize 
the normative protection of works. Furthermore, the 
creativity and creation of exceptional works also took 
place regardless of whether the appropriate protective 
framework was introduced by the legislator. Therefore, 
it seems that the concept of a work as an autonomous 
artefact requiring some normative protection does not 
have to be associated with both: the ontological creation 
of such objects and the creation of normative institutions 
of their protection. Also, the liability regime has  
been implemented at a much later stage due to the 
intensification of competition. The conclusion about 
ontological independence of works of legal foundations 
may also be strengthened by reference to British and 
French disputes about the justification of natural law for 
exclusive rights after the expiration of royal privileges67.  
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The third and final conclusion refers to the 
structure of the subject matter of copyright. 
According to the research, we may distinguish 
between three main strategies applied in British, 
French, and Prussian jurisprudence and literature to 
identify what constitutes a subject matter of 
protection. The initial attempt, particularly evident in 
early British case law, was based on a simple 
comparison between the works in question68. Such a 
distinction requires undertaking certain measures, in 
particular by indicating the criteria allowing such a 
comparison69. Another approach presented an attempt 
to define the relationship between the fixation, the 
physical basis of existence, and an intangible good, 
spiritual value, or the content of the work. The second 
strategy illustrated the Prussian doctrine which for 
many years has based the model on the concept of the 
publisher's derivative property right. The third option 
was a French approach that focused on the author: in 
France, initially author-centric, understanding of the 
autonomous intellectual property was dominated by 
the individualistic approach; while in a similar period 
in Prussia the author was not taken into account at all.  

The common denominator of the first two historic 
attempts to identify the subject matter of copyright is an 
artifactual understanding of a work. Both approaches 
oscillate around a distinguishable object, an ontological 
manifestation of certain criteria: different from its 
material fixation but also different from other, already 
existing artifacts. It is its internal properties 
(construction, features, structure) that differ one subject 
matter from other objects or from their physical carrier 
of existence. The artifactual approach, although 
historically justified and present until today in modern 
copyright models, excludes from the scope of protection 
a number of manifestations of artistic creation, such as 
performance or conceptual art. It does not correspond 
with current technological development, in particular, 
such intangible goods as computer programs or 
databases are protected in a selective way, not reflecting 
their economic significance. Having regarded the 
potential directions of IT-revolution, it will not answer 
any questions in near future either. The determination of 
the unambiguous boundary between the protected 
artefact and its fixation also did not ensure a satisfactory 
outcome. 

Moreover, such an artifactual approach to defining 
the subject matter of copyright is not consistent with 
the latest research in the field of cognitive sciences as 
well. These studies suggest a far-reaching relativism 
in identification of a work of art: on the one hand, it 

may be the result of a specific visual stimulus caused 
either by the property of the artefact itself or by the 
context of its presentation (e.g. the recipient is aware 
that is experiencing the work of art), and on the other 
hand, it is caused by external circumstances, such as 
information about qualifications or the result of the 
previous experience with art by a specific recipient. 
For example, the research by S. Zeki indicates that a 
person makes an assessment of a work of art primarily 
on the basis of visual perception, especially if such a 
work contains certain visually perceptible elements 
that are unstable, dynamic and surprising, which the 
recipient is not accustomed to70. As far as works 
considered original and beautiful were concerned, the 
recipient's orbital cortex area associated with the 
reward system was activated, while as far as images 
considered ugly were concerned, the motor cortex 
area, probably associated with the need to reject the 
negative emotions of the recipient, was activated71. In 
turn, in the case of cognitive sciences, it is assumed 
that the work of art is understood with regard to the 
social context as the effect of human social evolution, 
while the recipient's reaction to art is a form of social 
communication72. In order to qualify an object as a 
work of art, it is necessary to take into account the 
experience of the person making the decision, as well 
as to indicate their cultural position73. In other words, 
empirical sciences indicate a far-reaching relativism 
in the qualification of intangible objects: Although we 
recognize a work as an artefact, autonomous object, 
the dominant tendency is to identify it with the 
medium on which it was recorded74 (and even if the 
recognition is based on most ‘objective’ criteria). 
Other studies suggest that we overestimate the 
required qualitative threshold for recognition as a 
work of art75, as well as recipients usually allow for 
the assessment based on subjective feelings and 
emotional reaction to a particular artefact76. Having 
that stated, if we then combine the contemporary 
allegations about non-compliance of the concept of 
the work with modern technologies, the low threshold 
of originality, or problems related to the protection of 
digital works, a conclusion should be justified that an 
artifactual approach to the subject matter provides 
only appearances of objectivism. In practice, it 
usually leads to intuitive decision of courts77.  
 
The Token-Centric (or: author-centric) Concept of 
a Work? 

The third historic attempt to recognize and describe 
a subject matter of copyright law was visible in the 
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French debates, circulating around the question of 
authorship and individuality. Both French 
jurisprudence and the doctrine of law emphasized  
the importance of the creator’s role which until today 
- to some extent - is present in the contemporary 
understanding of the originality requirement.  

The reason to come back to this concept was an 
increasingly popular debate about the NFT (non-
fungible token) market that supposedly answers the 
contemporary problems of copyright law78. To put it 
simply, an NFT is a unit of data stored on a 
blockchain that certifies a digital asset to be unique 
and therefore, not interchangeable, while offering a 
unique digital certificate of ownership for the NFT79. 
In general, the solution is based on technology that 
allows to establish the “provenance” of the assigned 
digital object, offering indisputable answers to such 
questions as who owns, previously owned, and 
created the NFT, as well as which of the many copies 
is the original80. By the application of a distributive 
ledger technology81, the NFT can thus be the subject 
of transfer and acquisition, making it one of the most 
interesting assets to trade within the financial security 
sector82. Typically, the NFT contains references to 
digital files (such as photos or videos)83, which alone 
raises the question whether such a solution might be 
helpful for modern copyright’s struggles with a digital 
environment. One of the reasons why current legal 
institutions do not necessarily fulfil the expectations is 
thus the intangible nature of a work, which enables it 
circulating worldwide without prior authorization of 
the rightholders. The NFT certificate remains 
trustworthy, enabling a trade over digital works as if 
they were of a tangible nature84: despite the possibility 
of creating many copies without costs and particular 
obstacles, there is virtually no probability that any of 
the copies bears a certificate issued by the author 
using the NFT technology. Moreover, such a solution 
is more and more often used successfully in relation 
to works of art or works created by well-known 
celebrities or influencers85. Interestingly, such 
tokenization of a work brings it even closer to the 
artifactual approach since most of disadvantages of an 
intangible nature of such a copy is overcome and a 
NFT-issued digital work remains original in most 
broader sense.  

Despite a quite interesting return of a work to its 
tangible nature, the case of tokenization is based on a 
recognition (or: legitimization) of an author. From the 
cryptographic and, at the same time, economic, point 

of view, a NFT obtains a value only if it derives from 
a particular person86. The growing interest in NFTs 
associated with works of art or digital media is mainly 
based on the economic value and recognition of their 
first owners87. It is thus the provenance of the 
assigned digital object to a particular person, and not 
particularly the work in question, that constitutes the 
economic value and recognition over the NFT market. 
The data stored on a blockchain do not determine the 
status of such an artefact as a subject matter of 
copyright law (it ultimately depends on legal 
subsumption), but only certifies the truthfulness of the 
statement submitted by the person who issued such a 
certificate. Having considered the very first NFTs that 
referred to images representing virtual cats, we should 
note that even such a sophisticated solution would not 
solve the contemporary problems of recognizing a 
subject matter of copyright law: vagueness, 
intuitiveness, and inefficiently low threshold of 
originality.  

On the other hand, the growing popularity of NFTs 
and debates about possibility of their adoption into 
copyright’s trade show also an interesting return to 
the historic attempt to author-centric recognition of a 
protected work. Similarly to the French approach, 
known from the battle of booksellers, the value of a 
token seems to rely on the legitimacy of the author. In 
this perspective, a work might be regarded as derived 
from the author, and it is this person who justifies a 
complex system of exclusive rights. The token-centric 
approach to a work is based on a similar, if not the 
same, strategy: it does not focus on internal features 
or specific construction of a work but on the 
certificate issued by author. What makes it even more 
interesting is the fact that this approach omits 
problems indicated by the cognitive science as well: 
There is no place in subjectivism in identification of a 
work if the process is based on a verification of a 
token and the legitimacy of a person who issued it. In 
aesthetics the same tendency was observed by Frank 
Sibley who investigated several definitions of 
originality88. One of them was identified by Sibley as 
most objective (and thus tempting to adapt in 
aesthetics) as personal originality: An original work 
may differ from other artifacts little or insignificantly 
but is also new for the person who created it. Sibley 
uses an example of a student’s essay — it usually 
does not differ much from works written by other 
students, but in a colloquial sense it is ‘original’ 
because it comes from the author89. A similar 
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approach might be also found in some early decision 
by US courts (pre-Feist decisions) pointing out the 
interpretation of originality meaning only that the 
work was independently created by the author  
(as opposed to copied from other works), and that it 
possesses at least some minimal degree of creativity90. 

However, an alternative proposal for the 
revaluation of copyright may be to identify the next 
period of historical development of this structure as a 
progressive servicing. In the subscription model, more 
and more often present in our homes and everyday 
life, we very often attribute economic value to the 
access to intellectual goods (whether in the form of 
entertainment or in the form of software in the cloud), 
and not to "possession" and physical power over the 
medium of a work. In this model, one moves away 
from the incomprehensible concept of a work, with all 
the legal uncertainty related to the recognition of 
certain artefacts as protected, towards a solution under 
which we provide ourselves only with access to 
digital content. Interestingly, this model is not very 
different from the historical attempt made by 
Klopstock at the turn of the 17th and 18th centuries in 
the Duchy of Prussia. When using such services, we 
agree to the processing of personal data, analysis of 
such data, or a number of behavioral analyses, 
generating a "behavioral surplus", then - even as an 
object unprotected by copyright - disposed of in 
commercial trading between the operator and partner 
companies. It seems to me that unless there are rapid 
technological changes, such a model will ultimately 
lead to a change in the paradigm of copyright and 
abandoning the artefactual understanding of its 
subject matter. We will no longer need it.  
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