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Orphan works - works in copyright whose rights holders are unknown or cannot be traced - present specific and
significant challenges to the mass-digitisation of cultural heritage. This article focuses on the legislative history of regulating
orphan works and copyright in the United Kingdom (UK), its impact, and the lessons that can be learnt internationally for
mass-digitisation. It examines the UK’s two separate regulatory initiatives: an exception aimed at facilitating the digitisation
and dissemination of orphan works to foster access to cultural heritage, introduced as a result of a result of EU
harmonisation, and repealed when the UK left the EU (Brexit); and a general purpose, domestic licensing scheme,
introduced to offer a pay-per-use clearance process for the licensing of individual works, which remains the only current
legislative solution.

In this article, we explain the specific challenge of orphan works in the context of mass-digitisation, with specific
reference to the digitisation of the Spare Rib magazine by the British Library and compare the two UK regulatory initiatives
including their uptake and suitability. Drawing on examples of other international orphan works licensing schemes,
the article then discusses the inadequacies of such schemes in satisfying the online dissemination needs of cultural heritage
institutions. Finally, it argues that the loss of the exception in the UK post-Brexit disrupts the balance between copyright
protection and public access to knowledge. By applying the broader lessons that can be learnt from orphan works licensing
schemes, it concludes by reiterating the need for country-specific exceptions to copyright for orphan works, underpinned by
cross-border arrangements, to facilitate the mass-digitisation of cultural heritage.

Keywords: Orphan Works, Copyright, Mass-Digitisation, Licensing Schemes, Spare Rib Magazine, Brexit, Orphan Works

Exception

Online access to a rich and diverse cultural heritage
supports a flourishing global economy. However,
whilst the mass-digitisation of cultural heritage is a
crucial activity to achieve online access, it can be a
time-consuming and costly process, comprising the
selection of materials for digitisation, seeking
permissions from any rights holders, delivery of the
content, audience engagement, digital capability, and
reuse.' Achieving mass-digitisation and access to
cultural content is complicated further by orphan
works, works in copyright whereby rights holders are
either unknown or cannot be found." Orphan works
can comprise all types of media, published and
unpublished, including photographs, letters, art works,
newspapers, films and pamphlets, spanning unlimited
subject matters and time periods. Multiple legal and
practical reasons for orphan works have been
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acknowledged, including the lengthy duration of
copyright, the difficulty in trying to trace rights for
works not created for commercial exploitation and the
lack of copyright ownership information associated
with the work.” Whilst the scale of the global orphan
works problem is unknown, estimations of the amount
of orphan works from the United Kingdom (UK) can
provide insights as to the extent of the orphan works
issue internationally. A comparative analysis of the
UK’s regulatory orphan works legislative provisions,
moreover, can shed light on their effectiveness in
general terms in supporting national mass-digitisation
activities.

In this article, we discuss the legislative history of
regulating orphan works and copyright in the UK, its
impact, and the lessons that can be learnt for the
mass-digitisation of cultural heritage. We examine the
UK’s two separate orphan works specific regulatory
initiatives: an exception aimed at facilitating the
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digitisation and dissemination of orphan works to
foster access to cultural heritage, introduced as a result
of a result of EU harmonisation in 2014, and repealed
when the UK left the European Union (EU) in 2020;
and a general purpose, domestic orphan works
licensing scheme (OWLS), introduced also in 2014,
facilitating a pay-per-use clearance process for the
licensing of individual works, which remains the only
orphan works legislative provision in the UK now.

We compare the two regulatory initiatives
including their uptake and suitability. Drawing on
examples of other international OWLS; we discuss
the inadequacies of OWLS in satisfying the online
dissemination needs of Cultural heritage institutions
(CHIs) and mass-digitisation. With specific reference
to the Spare Rib magazine, which the British Library
(BL) had digitised and published online utilising the
Orphan Works exception, and then removed when the
UK left the EU, we argue that the loss of the Orphan
Work exception in the UK disrupts the balance
between copyright protection and public access to
knowledge. Finally, we apply the broader lessons that
can be learnt from the UK to the international
problem of orphan works, emphasising the need for
exceptions to copyright for orphan works to facilitate
the mass-digitisation of cultural heritage.

Orphan Works Problem

As the curators of valuable cultural content CHIs are
“subject to governing laws and ethics principles, and
their adherence to both, while stewarding collections in
trust for the public, makes them trusted institutions.””
However, in many cases CHIs will not be the rights
holders despite their role in the digital content
ecosystem through their custodianship of cultural
content, and they are poorly served by the copyright
regime. To release cultural content online, CHIs rely on
seeking permissions from rights holders. Certain
limited copyright exceptions are available to CHIs to
use and preserve cultural heritage, without which,
unique items on temporary carriers would decompose,
degrade or become damaged.” Nonetheless, in general
terms, exceptions and limitation do not support the
ability of CHIs to publish their entire collections online
in part due to the limited scope of domestic exceptions
(e.g., exceptions being limited to a specific purpose
such as criticism or parody),’ the territorial nature of
copyright requiring cross-border arrangements, and the
lack of any international instrument or provision aimed
at facilitating the needs of CHIs in a digital context.’

The UK’s Intellectual Property Office (UKIPO) has
estimated that amongst the collections held by UK
CHIs, there are 90,674,000 orphan works, representing
anywhere between 4-95% of UK collection items,
depending on the type of cultural institution.” A study
by the BL as part of the EU funded ARROW project,
reviewed 140 books published between 1870 and 2010
from the BL’s collection and subsequently estimated
that 31% of the sample of in-copyright works were
orphan works.® The challenge is not limited to UK
CHIs, but it is pan-European, with orphan works
constituting a substantial part of the collections of
Europe’s cultural institutions, and particularly affecting
twentieth-century content.” Whilst numbers of orphan
works are lacking from elsewhere, those from the UK
indicate that the substantive problem of orphan works
on a global scale.

The resources required to seek copyright
permissions as part of the digitisation of cultural
heritage can be substantial. This often includes the
considerable time and resources expended to attempt
to locate rights holders. Whilst internet searches can
be successful in locating the rights holders of those
who are actively exploiting their rights'® and thus
eliminate the highest risks of infringement, most
orphan works, particularly those in archival
collections, will be unpublished works and/or where
the copyright information has not been provided.'
Whilst the types of searches for rights holders will
depend on the subject matter and age of the material,
it can take UK CHIs up to half a day per item to either
trace rights holders or conclude that their searches are
satisfactory to warrant that rights holders are unlikely
to be found, i.e., the works are “orphan”, and then to
consider a risk management approach associated with
online publishing."

Indeed, it has been long established that there is a
clear correlation between the amount of resource
required to carry out searches for rights holders and
organisational appetite for risk."> However, the costs of
trying to trace rights holder balanced against the risk of
infringement is not straight forward and inevitably
results in difficult choices. Specifically, some UK CHIs
regard the online publication of orphan works as low
risk because of the diligence of their efforts in trying to
trace rights holders and the relative ease of removing
the online content if rights holders do appear. In this
case, the amount of time expended in trying to trace
rights holders off-set against perceived potential risk
may be so substantive as to result in fewer works being
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made available online. On the other hand, fewer and
less in-depth searches for rights holders might be
viewed as higher risk and subsequently for some
organisations, would warrant their decision not to
publish orphan works at all if their organisational
appetite for risk is too high,'* leading to a “black hole
of 20™ century content”."> A general lack of copyright
confidence and skills across the sector'® will invariably
impact negatively on any willingness to tolerate risks,
despite reports of increases in risk appetites,'’ and risk
aversion regarding copyright may well determine
decisions about what is digitised particularly if funding
is limited."®

UK Legislative Solutions for Orphan Works

Orphan Works Exception

The EU recognised the challenges posed by orphan
works to the mass-digitisation and dissemination of
European cultural heritage. In 2012, it introduced a
new EU-wide copyright exception to enable certain
CHIs, educational establishments and public
broadcasters to digitise and publish non-commercially
online orphan works from their collections.'® Creating
a principle of mutual recognition in the EU for orphan
works disseminated under this Directive,”’ the
intention was to facilitate the digitisation and
dissemination of orphan works and to foster access to
EU’s cultural heritage. Whilst the Directive is
limited in scope to EU states and dissemination of
orphan works across EU territories, to date it is the
only cross-territorial orphan works specific provision
that reconciles state sovereignty, with cross border
arrangements to try and address the challenges of
mass-digitisation.”

The Directive requires diligent searches to identify
rights holders followed by the registration of each
orphan work and the affirmation of this documented
on a European Union Intellectual Property Office
(EUIPO) orphan works database.”® The Directive
achieves a delicate balance by limiting digitisation
risks for CHIs, educational establishments and public
broadcasters, and at the same time protecting the
interests of rightsholders by limiting the exception to
their reappearance i.e. when the rightsholder identifies
themselves.”* Audio-visual and text-based works and
their embedded visual works, such as photographs,
are included within its scope, however free-standing
artistic works are not.”

Like other EU member states, the UK transposed
the EU Directive by introducing a new orphan works

exception into the domestic copyright framework.
Effective from 29 October 2014*° UKIPO was
enthusiastic about the benefits of the Directive
noting that:

The Directive will ensure lawful cross-border online
access to orphan works contained in the collection of
cultural organisations. EU-wide online availability of
orphan works promotes Europe’s and the UK’s cultural
diversity and increases sources of knowledge and
learning. Citizens of the UK and Europe will be able to
access consolidated EU library collections from a
computing device anywhere in the EU.”

The UK's implementation of the Directive
facilitated UK CHIs to confidently digitise and
publish online modern material where copyright
holders were not known. This was instantly realized
by the BL who used it to digitise and publish
online the complete run of 239 monthly editions of
Spare Rib, “Britain’s most high-prolific feminist
magazine in the period of the Women’s Liberation
Movement”,*® which was published between 1972-
1993. Spare Rib’s editorials, letters, news articles and
advertisements charted the rise of the Women’s
Liberation Movement, discussing fundamental issues
such as women’s reproductive and sexual health,
domestic violence, race, and sexuality by 4558
contributors.” Many of those authors and artists are
now untraceable, and with mixed media content
largely written by women, Spare Rib exemplifies how
difficult it can be to trace women who remain more
obscured throughout the digital record.*® Given few
institutions possess the complete print archive
of Spare Rib, in 2015 the BL utilised the orphan
works exception to publish online approximately
11,400 orphan works from the Spare Rib magazine,
which comprised of approximately 57% of its
content.’’ This made the BL the UK’s most prolific
user of the EUIPO orphan works database.”” The
digital resource represented a significant contribution
to global cultural diversity that the UKIPO intended
the orphan works exception would enable.

Orphan Works Licensing Scheme

Simultaneous to the transposition of the EU-
derived orphan works exception into the UK'’s
legislative framework, on the same day, the UK
introduced a more general-purpose domestic
regulatory initiative: the OWLS.*” The UK’s OWLS
emerged from a review of intellectual properly laws
in the UK, and as such, its aim was not to create a
tool to enable the mass-digitisation of cultural
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heritage through an exception, but instead, it sought to
create a domestic clearance process for the licensing
of individual orphan works. The initiative authorised
the UKIPO to issue a non-exclusive licence, valid for
up to seven years, permitting domestic commercial
and non-commercial use of any type of orphan work,
provided a diligent search has been conducted.”

Table 1 below compares the scope of the EU-
derived Orphan Works exception and the UK'’s
OWLS. It shows that whilst the OWLS is broader in
scope in terms of users and materials covered, its
territorial and duration restrictions limit its substance.
In essence only the orphan works exception was
designed for, and suitable to, enabling online
publication of orphan works by CHIs. Furthermore, in
their 2013 Impact Assessment preceding the
introduction of the two orphan works solutions in the
UK, the UKIPO had noted that in contrast to the
OWLS, by avoiding both the upfront costs of
licensing and the need for financial remuneration to
rightsholders only becoming necessary if they
surfaced, the orphan works exception would
incentivise UK CHIs to legally surface works online
they may not have previously considered.® Thus, the
Orphan Works exception was intended to redress the
mass-digitisation challenges described above in
balancing the costs of searches for rights holders, with
the risks of copyright infringement.

Brexit and Orphan Works

On 23 June 2016, the UK voted to leave the EU,
commonly referred to as “Brexit”. Whilst the

mechanisms of Brexit were being agreed, the UK’s
Free Trade Agreement draft, which provided the
framework for the UK and EU to decide the rules for
their future trading relationship, was published on
19 May 2019. It included broad statements about
Intellectual Property Rights but no detail about the
management of orphan works.”” This omission was
disappointing given that the orphan works exception
carried cross-border implications grounded in the
principle of mutual recognition.

In January 2020, UKIPO published specific
guidance for the cultural heritage sector about
their management of orphan works. It indicated
the lack of cross-border arrangements for orphan
works, which had not been included in the EU or
the UK versions of the Free Trade Agreement,
although at that stage, neither agreement had been
finalised.

The EU Orphan Works Directive no longer applies
to UK-based institutions and was repealed from UK
law. UK institutions may face claims of copyright
infringement if they make orphan works available
online in the UK or EEA, including works they had
placed online before 1 January 2021.%*

The guidance also indicated that UK CHIs who wish
to make orphan works online should now consider
seeking a licence under OWLS and limiting access to
UK based users.”” The final Free Trade Agreement was
published on the 31 December 2020 in which cross
border arrangements, including those that facilitated
the Orphan Works exception, were not included.*’
A spokesperson from the UKIPO commented:

Table 1 — A Comparison of the Scope and Key Provisions of the Orphan Works Exception in Comparison to the
UK’s Orphan Works Licensing Scheme (OWLS)

Online publication of orphan works
under UK Law — Pre Brexit

Eligible organisations

UK Orphan Works exception

Publicly accessible libraries, educational

UK Orphan Works Licensing Scheme
(OWLS)

Any applicant

establishments, and museums, as well as archives,
film or audio heritage institutions and public-service

broadcasting organisations
Eligible types of materials

Audio visual works, text-based works and any

All types of works

embedded artistic works contained within.

Eligible uses
Level of searches for rights holders

rights holders.
Financial costs of non-commercial Free
online use
Geographical coverage Across the EU

Duration

Non-commercial online uses

Determined by cultural heritage organisations but
with reference to member state guidance on tracing

Until copyright expires or the rights holder

All non-commercial and commercial uses

Diligent searches to the satisfaction of the
UK IPO.

£0.10 + VAT per work (licence fee) for
non-commercial uses + between £2.67 and
£20 per work + VAT (admin costs)

UK coverage
Up to 7 years (renewable)

identifies themselves (whichever is sooner)
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Reality of leaving the EU is that we haven’t
been able to replicate cross border arrangements in
EU Trade Agreements (personal communication,
January 22, 2021).

On midnight on the 31 December 2020 following
Brexit, the Orphan Works exception was repealed
from the UK copyright framework®' and subsequently
it no longer applied in the UK. After Brexit, the
OWLS remained the only legislative solution
specifically enabling the use of orphan works in the
UK and furthermore, triggering the BL to remove
online access to its digitised archive of the Spare Rib
magazine which had been the main beneficiary of this
legislative measure.” The immediate impact of this
was the diminishing of access to a rich collection of
UK digital cultural heritage.

Challenges of OWLS to Enable Mass-digitisation
In this section, we argue that OWLS are not
suitable replacements for copyright exceptions in
facilitating mass-digitisation of cultural heritage for
several reasons. First, the limited territorial scope of
the UK OWLS applicable to the UK only and its
limited duration, typically valid for a maximum of
seven years limits its effectiveness in supporting
mass-digitisation. OWLS are also in operation in
Canada”, Hungary®, India®*, Japan*® and South
Korea.”” The limited duration of the UK’s OWLS is
typical of other OWLS which also fail to provide
permanent licences, ranging from a monthly to five-
year licence duration. Second, OWLS s
disadvantageous for CHIs as it necessitates payment
of fees for every single digitised item in contrast to
copyright exceptions, which are usually free, and
reflect a recognition that in some circumstances
certain non-producer interests outweigh the producer
ones."® The cumulative costs of licensing fees,
administration costs and licence renewal fees mean
that such approaches are impractical and negate the
likelihood of mass-digitisation projects. For example,
the cost of the UK OWLS comprises an application
and licence fee with variable charges depending on
the number of orphan works, classes of works, and
types of use, per application. The greater the number
of works listed on one application (to a maximum of
30), would reduce the cost per work.*” An analysis of
the licence fees in aggregate, associated with OWLS
operated by other countries can also quickly become
unaffordable for multiple numbers of works and
“render mass-digitisation unviable for public and non-

profit institutions”.” Finally, to effectively support
mass-digitisation, legislative solutions must extend
beyond domestic use and not be constrained by
geographic or time limits.”!

Furthermore, the costs of searches required to
satisfy OWLS from different countries can also result
in such provisions proving unrealistic for thousands
or millions of items. This has been explored in a
UK-based study which evaluated the rights clearance
costs associated with the digitisation and rights
clearance of circa 54,000 items contained within 16
volumes of scrapbooks compiled by the Scottish poet,
Edwin Morgan (1920-2020).> Using the UKIPO’s
diligent search guidance for tracing rights holders
associated with the OWLS, the research estimated
that one person would take nearly 15 years to
undertake the associated searches, working for
7 hours a day, 5 days per week, rendering such
searches prohibitively expensive for mass-digitisation.

By 6 December 2024, after just over 10 years of the
OWLS in operation, a total of only 1832 items had
been documented on the OWLS register by all users,
across a range of uses, subject matters and content
types,” bringing in a total of only £53,744.36 in
licensing fees collected.” But the low take-up of
OWLS is not limited to the UK. The number of
licences granted from other national OWLS also
reflects a similar picture. In Canada between 2020-25,
40 licences were granted; in Hungary, between 2009-
14, 39 licences were granted and in Japan, between
1999-2010, 20 licences were granted.”® We believe that
the low uptake of the OWLS, is indicative that the
OWLS are administratively cumbersome, expensive
and do not represent value for money. We conclude
therefore that OWLS are not suitable solutions to
enable the mass-digitisation of cultural heritage.

Orphan Works Legislative Provisions that Could
Support Mass-digitisation

Copyright exceptions form a fundamental
component of the global copyright framework, by
balancing the various stakeholders interests inherent
within the context of content creation and use. Acting
as an antidote to the exclusive economic rights
afforded to copyright holders, the exceptions to
copyright facilitate certain public interest uses of
copyright works. For UK CHIs, copyright exceptions
are already crucial in addressing the competing
requirements to care for and preserve collection
works. But the Orphan Works exception was a
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significant development in the UK that provided CHIs
with the legal certainty to publish their collection
items online without the need to seek permission or
fulfil any licensing obligations, including payment of
fees. The revocation of the UK’s Orphan Works
exception has not only disrupted the important
balance between copyright protection and public
access to knowledge, but it has diminished global
online access to digitised cultural heritage with
specific reference to the BL’s removal of the
Spare Rib online archive, a rich and valuable source
of socio-cultural content. Yet, contrary to the
messaging from UKIPO, the UK’s OWLS does not
constitute a viable alternative to the Orphan Works
exception in facilitating mass-digitisation by CHIs.
Moreover, experience from every other domestic
OWLs provision demonstrates that OWLS as a rule,
are ill-suited to supporting mass-digitisation,
principally because of their structural licensing
constraints and prohibitive costs.

How might an alternative, additional legislative
solution be framed for the UK now, potentially acting
as blueprint for other jurisdictions whose mass-
digitisation ambitions may also be obstructed by
orphan works? Both Israel and Ukraine have
implemented Orphan Work exceptions. The
Ukrainian orphan works provisions are included in
new wide-ranging reforms to their copyright
legislation which came into effect on 1 January
2023.°° Under Article 29, orphan works can be used
for non-commercial purposes, subject to ‘“proper
searches”, by CHIs and organisations involved in the
preservation of audio and video recordings) for the
purposes of preservation and digitisation. Launched in
2019, the Israeli legislative provision uses a
combination of reasonable searches, exceptions, and
limited liability to create a framework to enable the
use of orphan works that considers their age, subject
matters and subsequent use.”’ This is an innovative
approach, favouring users of orphan works,
particularly CHIs and educational establishments by
providing a limitation of liability for non-commercial
uses, whilst balancing this with the interests of rights
holders by requiring at least basic reasonable searches
(determined by the age and subject matter of the
items), and an advertised intention to use orphan
works commercially prior to use. If works are used
commercially and the rights holder emerges, then a
licence fee will need to be paid. The Israeli orphan
works legislative provisions represents a unique

contemporary  hybrid  multi-faceted  solution,
combining elements of an exception with licensing,
for a culture grappling how to sensitively show
materials which so often have no known copyright
holders such as Holocaust materials.”®

Could the Israeli and Ukrainian approaches to
orphan works offer valuable inspiration for the UK
and potentially elsewhere? The exception-based
provisions, targeted towards CHIs and underpinned
by reasonable searches would balance the interests of
all stakeholders, if it were to be mirrored by the UK
and/or in other jurisdictions. However, they would not
be without limitations and challenges. First,
exceptions would be limited to domestic effect. But
wider adoption of exception-based provisions could
create the impetus for the establishment of an
international legal framework. Ideally, the mutual
recognition and cross-border use of all digitised
collections from CHIs (including orphan works)
would be desirable, however, this would be dependent
on international consensus and compliance with the
Berne Convention’s three-step-test amongst other
issues.”’ Second, clear parameters would be required
to distinguish between “non-commercial” as opposed
to “commercial” uses. In an environment where CHIs
are under increasing pressure to monetise their
collections, any ambiguity in these concepts could as
a deterrent to reliance on an exception.” In this
respect, the UKIPO’s commercial and non-
commercial uses lists associated with the OWLS
might provide some useful pointers in terms of
differentiating between uses. Finally, other challenges
include how this approach could be reconciled with
creators’ moral rights, which can vary greatly by
jurisdictions, and defining the parameters of
“reasonable searches” within the context of age and
subject matter of the work.

Conclusion

This research, based on the UK’s regulatory
experience, but applicable to the global problem of
orphan works, argues that CHIs have a central role in
facilitating access to cultural assets, acting as the
conduits between creators/rights holder and users.
Given the costs of mass-digitisation and the enormous
volume of orphan works held by UK CHIs, any goal
to unlock access to them would only be progressively
realised i.e. through a series of small, incremental
steps, over time and therefore we would expect that
the take up of the Orphan Works exception in the UK
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would have reflected this. Its premature removal from
the UK’s regulatory framework was both detrimental
to the potential that the Orphan Works exception
could have achieved in time, but also it signalled a
blow to the balance of interests that the exceptions
could have fulfilled in enabling mass-digitisation of
cultural heritage. Currently, the ability of UK CHIs to
mass-digitise their collections is constrained by the
burdensome and often prohibitively expensive
OWLS, which are restricted in terms of duration and
only active in just a handful of jurisdictions. We argue
that based on the UK experiences and those from
other territories with OWLS, that this orphan works
legislative provision is entirely unsuitable in
supporting mass-digitisation.

Copyright exceptions, on the other hand, are
crucial in mediating the balance between the interests
of rights holders’ interests and the provision of global
access to knowledge. The publication and subsequent
removal of the online Spare Rib archive illustrate both
the positive potential of copyright exceptions in
enabling global access to significant cultural
resources, as well as the negative consequences that
follow from regulatory removal. The examples of the
recent Israeli and Ukrainian legislative provisions
highlight the importance of ensuring that CHIs can be
supported in their mass-digitisation activities. More
broadly, these examples suggest the need for the
development of enhanced domestic legislative
mechanisms to reconcile access to, and protection of,
cultural heritage. However, online access to a rich and
diverse cultural heritage can only fully realised
through a geographically unrestricted and affordable
solution that is specific to the orphan works problem
faced by CHIs .Ultimately, this analysis points to the
necessity of country-specific copyright exceptions for
orphan  works, underpinned by cross-border
cooperations and international instruments, as the
most effective means of facilitating mass-digitisation
of cultural heritage.
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